#36.80 4/26/73
Memorandum T3-h6
Bubject: Study 36.80 - Condemnation (Defendant's Responsive Pleadings)

The purpose of this mémomndum is to present for Commission consideration
the general scheme of the Uniform Eminent Domain Act on defendant's responsive
pleadings. This scheme is contained in a revised preliminary draft of Ar-
ticle V of the Uniform Act which is attached to this memorandum. We sre con-
cerned only with the desirability of the Uniform Act scheme generally, unot with
the details of the scheme. We plan to present for Commisaion consideration
at the June meeting a draft of the entire procedure chapter of cur Eminent
Domain Iaw. TFor this reason, it would be helpful tc have Commission direction
on the subject matter of this memorandum.

The Uniform Act scheme was worked out by the outstanding lawyers whe are
members of the ﬁnifom Iaws committee, by Professor Van Alstyne who (as you
probably know) is an expert in California pleeding, and by members of the
advisory commitiee. The scheme would replace & variety of schemes used in
various stetes and is intended to provide a simple, workable scheme that places
& minimum burden on the defendant and yet deals with the unigue nature of the
condeznation action. The scheme assumes that the condemnation action will
follow the genersl rules applicable to civil actiorg and will be commenced
bty filing a complaint. The Uniform Act scheme is generally 6ut1:l.ned in the
Prefatory Comment on pages 5.1-5.2 of attached Article V.

Existing California pleading rules for defendant's responses are suze
marized in Exhibit I attached (an extract from the recently published CEB book
on California condemmation law).

The Uniform Act scheme is comparable to Federal Rules Civ. Proc. § 71A:
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(e) APPEARANCE OR ANSWER. If a defendant has no objection or
defense to the taking of his property, he may serve a notice of appear-
ance designating the property in which he claims to ba interested.
Thereafter he shall receive notice of all proceedings affecting 1t. If
a defendant has any objection or defense to the taking of his property he
shall serve his answer within 20 days after the service of notice upon
him. The answer shall identify the property in which he claims to have
an interest, state the nature and extent of the interest claimed, and
state all his objections and defenses to the taking of his property. A
defendant walves all defenses and objections not so presented, but at
the trial of the issue of just compensation, whether or not he has
previcusly appeared or answered, he may present evidence &s to the
amount of the compensation to be paid for his property, and he may shere
in the distribution of the award. No other pleading or motion asserting
any additional defense or objection shall be allowed.

Moreover, the Uniform Act scheme is consistent with other recently prepared
revisions of condemnation law. Pennsylvenia uses preliminary objections without
the requirement of an answer. A recently completed Oklahoma Eminent Domain
Code (submitted to the 1973 Legislature) adopts a scheme somewhat similar to
the Uniform Act. See Section 403 (pages 11-12) of attached draft of Oklahoma
statute. See also Sections 401 and 402 of the same draft.

Two lmportant matters must be noted in reading the Uniform Act. The thiform
Act contemplates that only property in substantially the same ownership may
be Joined in the same actionf 'The staff believes that, for various reasons,
this is a sound limitation; and, despite en earlier decision by the Commission
to the contrary, we think that the Commiselon can be persuaded that the limita-
tion should be included in the California statute. Second, the Uniform Act will
not contein specific limitations on takings for future use, excess, substitute,
and the like. All objections to takings in these types of cases will be
included in a general objection that "fraud, corruption, bad faith, or gross
abuse of discretion” exists on the part of the plaintiff (which the defendant

must prove by "clear and convincing evidence”). We will substitute a specific



listing of the grounds on which the objection can be made, and we have varlious
provisions allocating the burden of proof. See Exhibit II {attached)}.

The etaff recommends that the Commigsion tentatively approve the general
scheme of the Uniform Act as the basis on which the staff should prepare the
draft of the procedure chapter. We believe it would be profitable to go
through the Uniform Act draft at the meeting.

Regpectfully submitted,

John H. DeMoully
Fxecutive Secretary
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Memo 73-46

EXHIBIT I

EXTRACT FROM CEB PCONDBMNATION PRACTICE IN CALIFORNIAM

1v. CONDEMNEE'S PLEADINGS

A. Disclaimer
. [§8.13] USE o

})ig:laim]er i & means of eliminaling trom the action either a party
who has no valid interest in the property or one who may have an
interest but does not choose 1o assert a claim in the condemnation
action. [t may be prepared for the disclaiming party by the cundemnuf-s
or any condemnee’s attorney and then filed with the court. If the dis-
claiming party is a corporation, the disclaimer should be iaccompamed
by an acknowledgment and resolution of the board of directors.

B. Answer

1. {§8.17| STATUTORY REQUIREMENTS

In most condemnation actions, the onlv pleading the property owner
must file is the answer. Anyone who has an interest in the property
and who has been properly served with the complaint must be prepared
to answer and otherwise appear if he is 1o protect his right to compensa-
tion. Ordinarily. all matters in issue between the condemnor and the
condemnee can be raised in the answer.

Code of Civil Procedure §1246 states that the answer must

(a) Allege any interest defendant may have in the property described
in the complaint, and ' * )

(b} State the amounts defendant claims for the takiag or other types
of damage. ,
Code of Civil Procedure §1246 also provides that a person not named
in the compluint, but claiming an interest in the property described
in the complaint, may become a party to the action as if he had been
named in the complaint, ie., an unnamed claimani may appear and
defend. The liberality of this provision makes unnecessary the use of
molions cither to intervene or 1o substitute a party defendant before
judgment in condemnation actions. For example, if a defendant owner
dies before trial, the attorney simply files 4 new answer on behalf of
the executor or administeator.

2. [§8.18] CONTENTS _ . i

If the owner’s entire property interest is being laken, the answer
must conlain an allegation that defendant is the owner of that imerest,
which should then be specifically défined. In a partial taking. defendant
should atlege the: he is the owner of specified interests in the property
being acquired and in the larger parcel of which the take is a part.
Any questions conceraing ownership or clouds on title should be re-
soived by the court ruther than the jury. See People v Volz (1972) 25
CA3d 480. 102 CR 167

Disagrecment may exist between partics concerning the number and
extent of larger parcels. This issue. like the ownership question, should
be decided either at pretrial conference or in a preliminary legal-issue
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wrial. Counsel shouid note that interragatory, deposition, and pretrial
exchange are often satisfactory provedures for ascestaining the other

arty's contentions as o number and extent of larger parcels. See
§$9.5-9.14. Also. the condemnee may demand. at least 31 days before
trial, that the condemnor prepare a map of the area the condemnor
believes to be the larger parcel. CCP §1247b. However, these methods
may not always be successful for the condemnge. For cxample, the
condemning agency occasionally uses @ demurter W the answer 1o
require the owner to describe his nterest early in the case. }w!ure
discovery techniques can be implemented. Abo. the condemnor’s map

need not be served on the condemnee until 15 days before trial when
it may be too late to be of substantial help. :

When the property is large and includes different uses, the condem-
nec may desire a ruling that several “larger parcels” exist. For example,
if the property being valued is a one-acre lol with a machine shop,
warehouse. paint store, and sheet metal shop, evidence of sales of
property of comparabie sizé and improvement will be difficult to ac-
quire. If, however, the contiguous ownership has been divided into
separate larger parcels, comparable sales will be easier to find. Also,
when part of the prolﬂerty has been leased, the apportionment phase
will be simplified if the leased area has been appraised separately.

Code of Civil Procedure §1246 requires that the condemnee, in his
answer, allege the vaiue of the property interest being taken and the
amount of any severance damages. Because the answer must be filed
before. formal appraisal information is available to the condemnee or
his attorney, danger always exists that the answer's opinion of valuation
and’ damages will be an inaccurate estimate and will state a claim
that is too Jow; this claim can be used at trial as an admission against
interest. One means of avoiding this problem is to set the allegations
of valuation and damages at a generously high level. When the estimate
is high and the owner later teslifies 10 a lesser value, he will rarely
be asked why he earlier claimed the greater amount. Alternatively,
althm:fh this procedure could be a subject of demurrer, the condemnee
may allege that he does not yet know the fair market value of the
property and may request leave to amend his answer when he has
ascertained actual value and damages.

Severance damages and other special types of damages {see CCP
§1248) must be specially pleaded in the answer. Thus in alleging sever-
ance damages, the condemnee’s answer must state that his interest in
the remainder has been damai;ed in a designated amount by virtue
of the iaking, by construction of the public improvement in the manner
proposed by the condemnor, and by the need thus created for specified
alterations in the condemnee’s remaining property. See CCP §1248.

3. [§8.19] AFFIRMATIVE DEFENSES
Affirmative defenses include challenge of the condemnor’s right 1o

~ exercise the power of eminent domain, nondeterminations and errone-

ous determinations o: public use and necessity, and lack of intent to
use the condemned property for the public use designated in the com-
plaint. These defenses musi be raised by the condemnee in his answer
and pleaded speciaily. For example, a general denial of the complaint’s
allegation that the property is intended to be used for public purposes
is not sufficient. San Marteo v Bartole {1960) 184 CA2d 422, 432, 7
CR 569, 575. Necessity may be placed in issue by an express allegation
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of fraud. bad faith, or abuse of discretion. However, challenges based
on the ground of public use and necessity are rarely successfui, because
the condemnor’s allegation in his resolution is usually conclusive. Peo-
ple v Chevalier (1959) 52 C2d 299, 340 P2d 598; sec chap 6.

The condemnee may atlege that the condemning agency lacks au- -
thority 1o condemn property for the use described in the complaint
when neither constitution nor statute delegates authority to the con-
demnor for the purpose in guestion or when an ostensible delegation
is fatally defective (e.g, when conditions necessasy to invoke the dele-

tion have not occurred). :

In alleging that the condemnor's determination to acquire the con-
demnee’s property for a public use is erroneous, defective, or nonexis-
tent, the condemnee should state both the actual purpose of the taking
and the absence of legal authorization.

The condemnee may also allege that the condemnor is attempling
to take an excessive amount of property. He must allege not only that
more land is being taken than the project specified in the complaint
requires, but also that the condemnor has no plans for a public use
for the excess parcel. The condemnee would assert that a taking in
excess of a project’s needs is unauthorized except under certain statu-
tory conditions (see, e.g., CCP §1266), which are not found in the instant
case.

The condemnee may further contend in his answer that the condem-
nor does not intend to put the property to the public use designated
in the complaint. -

Defendant may raise the issue of future uses by alleging that the
condemnor does not intend to appropriate the froperty to the public
use set forth in the complaint within a reasonable period of time. The
courts tend to favor planning for the future by condemnors. See, e.g.,
Kern County Union High School Dist. v McDonald (1919) 180 C 7,
i79 P 180; Anaheim Union High School Dist. v Vieira (1966) 241 CA2d
169, 51 CR 94. Authority for refusing to permit condemnation for
hypothetical fisture uses exists. Sce San Diego Gas & Elec. Co. v Lux
Land Co. (1961) 194 CA2d 472, 14 CR 899. In certain instances, coti-
demnation for future use is specificaily authorized. Str & H C §104.6;
Wat C g§258, 11575.1. ,

Acceptability of most of these affirmative defenses depends on
whether the taking is conclusively presumed 10 be proper: Such conclu-
sive presumptions are generally found in legislation. If the public
agency is armed with the conclusive presumption, the defenses of ne-
cessity, abuse of discretion, and greatest public good and least private
injury are nor ava'table. Only an affirmative allegation of fraudulent
intent to use the property for private profit will be heard. For further
discussion, see §§6.6-6.13, 6.22-6.23. These defenses are available when

- the condemnor does not have the conclusive presumplion of nécessity.
Los Angeles County Flood Conirol Dist. v Jan (1957) 154 CA2d 389,

316 P2d 25.
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5. [§8.21} SERVICE :

Although the claim of ownership asserted by one defendant’s answer
may be completely adverse to the claim of ownership of another an-
swering defendant, no law requires that defendants serve copies of their
answers on each other. Sama Crtiz v MacGregor (1960} 178 CA2d 45,
49, 2 CR 727, 729. if defendant who did not receive copies of a codefend-
ant's pleadings can show prejudice attributable 10 that failure, he
might be entitled to reliel. Redevelopment Agency v Penzner (1970)
8 CA3d 417, 423, 87 CR I83_; 186.

6. {§8.22] AMENDMENT OF ANSWER .
Under CCP §473, the court has broad discretion to permit amend-
ment of pleadings at any time before Judgmeat. This general provision
is applicable to answers in eminent domain actions. A motion for leave
to amend an’ answer should not, however, be made in the jury's pres-

ence. People v Lundy (1965) 138 CA2d 354, 361, 47 CR %4, 699.
See generally California Civil Procedure Before Trial 450-460 {Cal
CEB 1957); California Civil Procedure During Trial §§6.21-6.32 (Cal
CEB 1960). - , -

C. [§8.23] Demurrer .
~ Because the aliegations of the complaint are carefully prescribed
by CCP 1244, a demurrer o the complaint is appropriate in ordinary
condemnation cases only when the provisions of that section are not
mel. The most frequent omission is failure to ailege a “statement of
the right of the plaintiff™ as required by CCP §1244(3). This problem
typically arises when the complaint fails to state the facts that constj-
luted a basis for exercise of the condemnation power, or when that
power is exercised under such statutes as CCP §1266 (permitting taking
of a whole parcel if severance damage (o the remaining portion would
equal fair market value of the whole parcel), or under Deering's Wat
C Uncodified Acts, act 4463 §§16 172, 16 5/8, West’s Wat C App
§§28-16 1/2, 28-16 5/8 (aliowing the Los Angeles County Flood Con-
trol District, under certain circumstances, to take property in addition
to that actually needed for the public project). For examples of ques-
lions raised by demurrer, see, e.g., Harden v Superior Courr (1955)
44 C2d 630, 636, 284 P2d 9, 13; San Bernardino County Flood Control
Dist. v Superior Court (1969) 269 CA2d 514, 75 CR 24. :

On demurrers generally, see CCP §§472-472d; California Civil Pro-
cedure Before Trial 399-421 (Cal CEB 1957),

D. [§8.24) Cross-Complaint :

An answer is a sufficient responsive pleading in most eminent domain
cases. Its scope is broad enough to cover most functions of the usual
cross-complaint. The answer can be used 1o raise issues such as lack
of public use and necessity and to claim the various items of damages.
See CCP §1246. Se - also Bayle-Lacoste & Co. v Superior Court (1941)
. 46 CA2d 636, 645, t16 P2d 458, 464. Nevertheless, a cross-complaint

can be a useful wol in certain situations. .

The cross-complainl must state a cause of action that is related o
the principal cause of action, i'e., whether asserted against plaintiff,
codefendant, or a nonparty, it must be based on the condemnor's action
to take the property described in the complaint. CCP §428.10(a)—(b).
Defendant may not state an unrelated cause of action against plaintiff -
in his cross-complaint: CCP §428.1(Xa). allowing any cause of action
1o be asserted in a cross-complaint against plaintiffs generally, is ex-
pressly made inapplicable to eminent domain proceedings.

(#."‘
R




VY

PN

~ Because the cause of action stated by cross-complaint ugﬁénsl praintifl
is necessarily related to the principal cause of action. arguabiy that

- cause must be raised in a cross-complaing, rather than in 1 separate,

subsequent complaint. See CCP §426.30(a) on compuisory cross-
complainis, On the other hand, eminent domain proceedings may be
within the exception {noted a1 the beginning of CCP §426.30(a)) 1o
the compulsory cross-complaint requirement, because of their special
treatment in CCP g428.1(a). : :

A cross-complaint is often used 10 determine future rights and obliga-
tions among various defendants. i can be used to quiet title to a re-.
mainder, to give declaratory relief. and to rescind or reform a sale
contract or leasg {to reflect the condemnation action’s present or future
effect on the contract). Peopie v Buellton Dev. Co. {1943) 58 CA2d
178, 136 P2d 793. For example, if the court, in deciding an owner's
cross-complaint, rescinds a lease on the ground of economic frustration
of purpose. one element of the owner's damage (ioss of the lease) has
already been determined; the lessee’s rights and obligations have also
been determined, and he will not be a party to any subsequent appor-
tionmem proceeding. See §§10.1-10.15 on apportionment.

A cross-complaint has been used to raise issues between condemnor
and condemnee not normally covered by the complaint and answer.
A typical cause arises when the condemnor’s conduct, other than the.

“act of taking itself, has a detrimental effect on the condemned property

or on the remainder parcel. For example, the condemnor may abuse
its right of entry to make preliminary surveys (see §4.71), or the con-
demnor may seck 10 take a right-of-way and then make changes in
the character of the condemnee’s land adjoining but not within the
right-of-way. In this situation, the condemnee may bring a cross-
complaint for damages; atternatively, his cross-compiaint may seek to
force a sale 10 the condemnor of the excess properly affected. These

.causes of action could instead be asserted in a separate complaint in

inverse condemnation. See chap 13. However, the cross-complaint pro-
cedure is preferable in most siwations because it speeds resolution
of the matter, avoids multiple actions, and decreases the parties’ ex-
penses. Moreover, compulsory cross-complaint requirements may be
applicable. See CCP §426.3Xa).

A cross-complaint may be based on ihe condemnor's activities on
the condemnee’s property. Peopie v Clausen {1967) 248 CA2d 770, 57
CR 227 {condemno~ trespassed on condemnec’s remainder parcel). See
§4.71.

The condemnee’s aitorney should recognize that a potential cross-
complaint (or separate action in inverse condemnation) is a factor to
be ratsed in setttement negotiations with the condemnor. See chap 7.
The total amount sought by the condemnee for property taken should
include the additional recovery anticipated from the cross-action.

If a cross-complaint has been improperiy filed against plainiifl, either
because the issues could have been raised in the answer (see Pevple
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v Los Angeles County Flood Control Disi. {1967} 254 CA2d 470, 62
CR 287) or because they allege an entirely unrelated dispute (see Ef
Monte School Dist. v Wilkins (1960} 177 CA24 47, t CR 715), the
agency may chatienge it by demurrer or mation to sirike. CCP 4435
The motion to strike may also be made by third party cross-defendanis
who have been improperly joined. See, eg., El Monte School Dist.
v Wilkins, supra. A motion 10 sirike, however, may not be granted
as long as the cross-complaint has some proper purpose, even though
a demurrer 1o certain allegations may be sustained. People v Bueltion
Dev. Co. (1943) 58 CA2d 178, 185, 136 P2d 793, 797
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§ 1260.330. Grounds for objection where resoclution conclusive

1260.330. Grounds for objection to the right to take, regardless
whether the plaintiff has duly adopted a resclution of necessity that
satisfies the requirements of Article 2 (commencing with Section 1240.110)
of Chapter 4%, include:

{(a) The plaintiff 15 not authorized by statute to exercise the
pover of eminent domein for the purpose stated in the complaint.

{b} The stated purpose is nnﬁ a public use.

(¢) The plaintiff does not intend to devote the property des-

‘ cribed in the complaint to the stated purpose.

() Thefe is no reasonable probability tbat the plaintiff will
devote the described property to the stated purpose within seven years
or such longer period as is reasonzble. |

(e) The described property is not subject to acquisition by the
power of eminent domain for the stated purpose.

{(f) The described property 1s sought pursuant to Section 12&0.330,'

 1240.420, 1240.510, or 1240.610, but the acquisition does not satisfy
the requirements of those provisions.

{g) 4Any other ground provided by statute.



§ 1260.34C. Crounds for objection where resclution not conclusive

1260.340. Grounds for objection to the right.to take where the
plaintiff has not adopted a resolution of necessity that satisfles the
requirements of Article 2 (commencing with Section 1240.110) of

Chapter & include:

{a} The plaintiff is a public entity end has not adopted a reso-
iution of pecessity thet satisfies the reguirements of Article 2 of
Chapter L.

(b) “The public interest and necessity do not require the proposed
project.

{c) The proposed project is not planned or located in the manner
that will be most compatible with the greatest public good and the
least private injury.

(4} The property described in the complaint, or vight or interest

therein, is not necessary for the proposed project.



OKIAHOMA CODE OF EMINENT DOMAIN
FIRAL DRAFT
‘As approved October 26, 1972, by the Ad Hoc Committee on.Bminent Doemin

for submission to the 1972 Interim Judiclary Committee of the State
legislative Council.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:
| ARTICLE I . A
SHORT TITLE

SECTION 101. SHORT TITLE. This act shall be known and may be

‘cited as "The Eminent Domain Code.™ ~.
| ARTICLE II
. GENERAL PROVISIONS

SECTION 201. PURPOSE, It is inteﬁded by this Code to provide a
éomple%e and exciusive procedure and law to govern all condemnations
of property for public purposes and assessments of damages'therefor.
'This Code is ﬁot intended to enlarge of diminish the power of

condémnation gliven by law to any condemnor.

SECTION 202, DEFINITIONS. The following words, when used in

this Code, unless “he ctontexy chearly indlcstes otherwilse, shali have-
the meaning assrited no tnem in this section:

1. “Ccndenm" méans to :aké, injure or destroy privaﬁé property
by authority of law for a putlic purrpcse;

2. "Cendemnee" means the owner of z property interest taken,
inju?gd'or déstroyed;

3. "Condemnor" means the entity, lncluding the state; taking,
iﬁjuring ¢r destroying privgte property under authority of laﬁ'ror a

public pwrpose;



4, "Nécessary" means that which is reasonably requisite and

roper for the accomplishment of the end in view;

5. "Action for inverSe condemnation" means an action brought by
an owner of iand taken and occupied for a public purpose before Just
compensatlion 1s pald or a declaration of taking is filed;

6. "Putative condenmnor" means thé.defendant named by an owner
in an action for-iﬁverse condemnatlion; and '\
T. "Personﬂ includes a natural person and all other entities
. capable of owning property. '?

SECTION 203. ACTION FOR INVERSE CONDEMNATIDN.ﬁ_In*cése any
condemnor authorized to exercise the right of eminent doﬁain shall
have taken and occupied, for purposes for which it might have
resorted to condemnation proceedings, &3 provided in this Code, any
property, without having ﬁurchased or condemned thg same, the damage
ﬁhereﬁy inflicted on the owner by the taking or occupying of such
property shall be d;termined in the manner provided in this Code upon
petiticn of the owner of such property. The owner's petition shall
be filed in the distriet court in which 1is ;ocate@ all or a portion
of the property and shall contain the following:

| i. The name énd address of the owner;
. 2. The name and éddress of the putative condemnor;

3. A descriptién or plan pf the property claimed to be takén
sufficient for identification thereof;,

4. A statement of the nature of“the owner's title;

5. A& stétement of the nature and extent of the taking and the
date on which it initially occurred; and

€., A demand for a jury trial as provided for in Section 404 of

“hiz Code.



In such case, 1l name prreeeding snail be hzd as near as may be
possitle, as provided for gondemnasion proceedings when the condemnor
nas filed his declilaraticn of taking. The qdeéfions to be declded by
the trier of fact sﬁall ve if there has in Tact been a taking, and 1f
30, the amount of damages due the owner,
- ' C ARTICLE ITII |
PROCEDURE TO CONDEMN v

SECTION 301. JURISDICTION AND VENUE. - The district court shall
nave exclusive Jurisdiétion’of all condemnation proceedings., All
zondemnation proceedings shall be'brought in the'distriit court of
the county in which the property 1s located, or, if the property is
located 1n two or more counties,_fhen in the distriet court of any
one of the countles. Where the property is located in two or more
,counties, and & proceeding is commenced in the court of one of the
counties, all subsequent proceedings regarding the same property shall
be brought in the same county and fileg under the same court style and
number as the original petition, However, in the event Fhe owner of
the fee resides 15 one of séié countles, ﬁe shall have the exclusive
‘rlght at his optidn, to have &ll proceedings removed to the county of
his residence where a portion of sald property is locateq.

' SECTION 302. EFFORT TO PURCHASE. A. No proceedings shall. be.
taken to condemn land or cther;broperty, or any intereatg therein,
untlil a,bonalfide and inerfectﬁal effért has been made to acquire the !
same from an owner thereof by purchase, gxcept where such consent
cannot be obtained because of the incapacity of the owners or one or

more of them or because such cwnef 1s unknown or cannot with




reasonable dilligence be found within this state,

B. When an estate is being prcbated or a minor or incompetent
person has =2 1egal guardian, or a conservator has been appointed the
administrator or executor of the estate, or guardian of the minor or
incompetent person, or conservator, shall have the authority to
execute all instruments of conveyance on behalf'of the estate, minor
or lncompetent person without proceedings otﬁer than approval by the
Judge of the district court endorsed on the instrument of conveyance.

Competent evidence to prove that reasonable compensation is being

pald for the executior of zald Instrument shall be presented to the
court prior to said apprcva_.

SECTION 303. DECLARATION OF TAKING. A. IIn any eminent domain
proceeding, the petitioner shall file in the cause a declaration of
taking signed bﬁ the petitioner.or its duly authcrized agent or
attorney empowered by law to acquire the property described therein,
declaring that said property is thereby taken for the use of the
petiticner. 3Said deélafation of taking shall contaln or have annexed
thereto: '

1, A statement of the authority under which and the use for
which said property 1s taken;

2. A description of the property taken sufficlent for the
identification thereof; .

3. A statement of the estate-op interest in said property
taken for sald use; and .

4. A statement of the sum of money estimated by sald petitioner
| to be just compensatlion for the property taken and damages to thé

remainder, 1f any.



B. Upon the filing of said declaration of taking aﬁd of  the
deposlt 1n the court, for the use of the persons entitled thereto, of
the amount of the estimated compensation stated-in sald declaration,
tﬁ; title or interest set forth in the declaration shall vest in the
petitioner., The right to ju;t Eompensation for the same s3hall vest
in the persons entitled thergto; and such compensation shall be
determined zas heréinarter provided and estap}ished by Judgment. The
sald Judgment shall inélude, as part of the jnst compensation awarded,
interest at the rate of six percent (6%) per annum on the amount
finally awarded as thé value of .the property as of the date of taking,
from sald date to the date of Judgment; but interest sﬂall not be
allowed on s0 much thereof as shall have been paild into court, The
person entitled to the award shall not be charged wilth poundage.

C, Upon the application of the parties in interest, the court
'shall'order that the money deposited in the court, or any part
thereof, be paid fbrthwith for or on aceount of the just compensation
to be awarded in sald proceeding. If the compensation finally awarded
shall excéed the amount ¢f the money so received by any person
-;ntiéléd; The court shall enter judgmént against the petiticner for
the amzunt of tns deficlency, and, if less, the court shall enter
Judgment against éuch'parties in faver of the petitioner for the
differenée. :

D. Upon the filing of a Aeclargtion of taking, the court_shall
fix the time withiln which and the terms uﬁon which the parties in
possession shall be required to surrender possession to the
petitioner. The court shall make such orders in respect of
encumbrances, liens, rents{ taxe;, assessments, inéurance and other

charges, 1f any, as ghall be Just and equitable.



SECTION 304. RECORDING NOTICE OF CONDEMNATION. The condemnor,
upon filing its declaration of taking and depositing therewith its -
estlmate of Just compensation, shall on the same day file for record
2 notice thereof in the office of the county elerk of the county in
which the property is located. If the property is located in two or
more counties, the notice shall be recorded in all such counties. The
notice shall apecif& the distr;ct court“sty;e and number of the
declaration of taking and the dete it ﬁas ffled, and shall centaln a
. description or plan ?f the property ﬁohdemned Qufricient for the
identification thereof and the names of the owners of the property
interests condemned, as the con&emnor by reasonable diTigence can
ascertain, and shall be indeied in the deed indices showing the
condemnee set forth in the notice as grantor and the condemnor as
grintee. _ |

SECT;OH 305. NOTICE TO CONDEMNEE. A. Within thirty {(30) days
after the filing of the declaration of taking, the condemnor shall
glve written notice of the filing to the condemnee, as follows: !

l. The notice shall be served by and in the manner provided

L s

for service of summone in civil acticns dr by the condemnor delivering
a copy thereof to the condemnee or leaving a copy therecof at his usual_

place of residence with some member of his family over fifteen (15)

years of age. In the event service cannot be made within thiftg (30)
days, alias notices may be given; ‘
' 'Y
2. Service of notice may be had by publicatlion upon any

condemnee who resides ocut of this state, or regsident of this state

whe has departed therefrom with intent to avoid service of such

notice, or whose whereabouts or identity the condemnor, or his

————

rLLIrney, upon diiigent inguiry iz unable to ascertain, or an unknown

nelr, successor or assign of an owner, by publishing such notice once



2 week for two consecutlive weeks in a newspaper authorized by law to
publish legal notlces in the county where the declaration of taking

is filed. A copy of such potice and deciaration of taking shall be
mai;ed to such condemnee’s last-known mailing ﬁddress_within five (5)
days of the first pﬁblication thereof; and

3. In 2all cases where sérvice may be made by publication, the
notice and declaratién herein.provided may be served by personal
service on any condemnee out of the state wiéh the same force and
effect as If personally served within tﬁis $tate.

B. Notice to be éiven'to the condemnee shall state:

1. The caption of the case;' )

2. The date of filing of the declaration of taking and the
court number thgreof; '

3. The name, or names, of each condemnee to whom it is directved;

4. The name and address of the condemnor; -

5. That thé condemnee's property has been condemned, including
a description of the property and estate or interest therein taken as
set forth in the declaration of taking;

6. A statement that if the condemnee chooses to challenge the
power or authority of the ‘condemnor to appropriate the condemned
property, the adequacy of the initial deposit, or the public necessity
fof the taking he or his attorney must flle a written challenée to the
declaration of teking with the court clerk within thirty (30} days

after being served with notice of condemnation,

7. A stétement that if the condemnee chooses to contest'the
amount of Just compensation estimated by the condemnocr in the
declaration of taking he or his atiorney must file a written demand

for trial with the court clerk within thirty (30) days after being

—..7__



served with notice of condemnation; and
€. 1If the condemneeiwas served by publication, such publication

notice shall coqtain a statement that the thirty-day time limits in

paragraphs 6 and 7 of this subsection shall commence to run on the

date of first publicatlion.

C. A copy of the declaration of téking\shall be attached {fo the -

notice served or maileﬁ to the coﬁdemnees.‘

D. Procof of ser;ice of sald notice shall be filed with the court
clerk, . | -

E. The notice réquired under this sectionhshall be prepared by
the Adminlstrative Director of the Courts and approved by the Supreme
Court, |

SECTION 306, RIGHT OF ENTRY PRIOR TO CONDEMNATION. A. The
condemnor, through its authorized agents and employees, shall have the
right to enter upon private property prior tc condemnation rof the.
purpose of surveying the land or making an inspection thereof. Such
entry shall not be deemed a trespass, nor shall an.entry for such
purpose be deemed an entry under any condemnation proceedlngs; but
notlce shall be given by the dondemnor to the owner of the property
qr'perscn.residing on the premises, bersonally or by reglstered pr
certified mall, at least ten (iﬂ) days prior to such entry.

B, 1If, foilowing service of the;notice speclfied in subsection
A hereof, the owner of or person residing on the prémises shall refuse
to allow entry to the condemnor for the ﬁurpcsea herein allowed, the
district court in the county 1n which the property is situated shall,
on application of the condemncr, direct the sheriff of that county

to afford entry to the condemnor.



C. The condemnor shall make reimbursement for any actual damages
resulting to property as a result of activities pursuant to this
section. In the event of a disagreement as to the amount of the
damage, elther the person damaged or the condeﬁnor maylfilg a petition
_with the distrlct court for the determination of such damages, to
which the state hereby consents and walves l1lts immunity from suit for
such purpose.

| | ARTICLE IV 7
CHALLENGES TQ DECLARATION OF TAKING AND -DEMAND FOR TRIAL

SECTION 401. CHALLENGE TO EECESSITY OF TAKING. A. The
defendants in eminent domain proceedings may, within thirty (30) days
of the date-on which they are served notlce of the declaration of
taking, file with the court clerk a challenge to the necessity of the
taking. If the service was by publication, the thirty-day time limit
shall begin to run from the date of first.publication.

BE. The challefge to the neceséity of the taklng muét be 1in
writing, fiied'with the court clérk in the style and number of the
case, and the fact that copies thereof were mailed to the condemnor
or its attorney shall be endorsed thereon 5y the defendant or his
attorney.

C. The public necessity for the taking shall be determined by

the dilstrlct court sitting as trier of the law and facts, and such

e ———

determination shall be appealable as an interlocutory order
substantially affecting the merits of-ihe litigation. Provided,
however, that 'if the 1ssue is decided by the district court in favor |
of the gondemnor, no appeal shall operate to stay the possesslon of
the property by the condemnor. Provided further, that if %he issue ’
is declded by the distriet Qéurt in favor‘of the condemnee, the

condemnor's right to possession of the property shall be stayed until

— o



the issue is flnally determined by appeal or otherwise. In the event
this issue 1s appealed to the Supreme Court, the cause shall be
advanced upon the docket of that court for determination at the
earliest possible time,

D. If this 1ssue is finally determined in favor of the
defend&nts, the district court shall enter an order restoring title
and the right of possession to the property in the defendants.. A
copy of such order shall be filed of recor& with the clerk of the
county where the property is sitqated. Further providgp, if this
issue ;s finally determined in favor of the defendants,.that the
court shall tax all costs of the proceedings, including reasonable
litigation expenses and attorneya' fees, agalinst thé condemnor, If
the partles cannot agree thereocn, the court shall conduct & hearing
and issue an order‘setting such coéts and fees, and such order may be
appealed from as a final order as otherwlse provided for by law.

SECTION 402. CHALLENGE TO ADEQUACY OF DEPOSIT. A, The
defendants in eminent domaln proceedings may, within thirty (30) days
of the date on which they are served notlce of the declaration of
taking, file with the court clerk a challenge to the adequacy of the
est;mated Just compenéation deposited by the condenmncr. If the

service was by publlication, the thirty-day time limit sHall begin to

run from the date of first publicatiocn.

E. The challenge to the'adequaﬁy of the depoéit must be in
writing, filed with the couft clerk in the style and number of the
case, and the fact that coples thereof were mailed to the cpndemnof
or its attorney shall be endorsed thereon by the defendant or hils

attorney.
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C. The only 1ssue to be raised by this challenge shall be
whether the estimate of Just compensation was reascnable, This issue
shall be determined by tge court sitting as a trier éf the law and
facts, and shall not be an appealable order. The purpcse of this

provision 1s not to make a final determlnatlon of Just compensation,

D. The defendants shall have the right, prior to a hearing by |
the court under this section,'to discdver,xby timely flled
interrogatories served upon the condemnor, the amounts of all
appraisals made by ab for the condemnor on the condemned property.

If the condemnor can be shown to have deposited less than the highest
of those appralsal amounts as an estimate of just compensatlion, the
defendant shall be deemed to have made a prima facie showing that the
deposlit was not reasonable; provi&ed; however, that the condemnor
shall have the opportunity to rebut that presumption. .

E. 1If the court determines that the inltial deposit was not
reasonable énd should be increased, he shall state in his order the
amount that sald deposlt should be lncreased by, amd the condemnor
shall deposit sald increase within thirty (30) days from the date of
sald order. Provlided further, that 1f such increase be ordered the
condemnor shall have thirty (30} days from the date of such order
within which to demand a trial on the issue of just compensation.

SECTION %403. CHALLENGE TO THE POWER OR AUTHORITY TO COﬁﬁEMN.

A. The defendants 1n eminent domﬁip proceedings may , within thirty
(30) days of the date on which they are served notice of the
declaration of taking, file with the court clerk a challenge to the
powdr or authority to condemn. -If service was by publication, the
thirty-day time limit shall begin to run from the date of first..-

publication.
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B. The challenge to the power or authority to condemn must be
in writing, filed with the court clerk in the style and number of the‘
case, and the fact that coples therecf were mailed to-bhe condemnor
cr its attorney shall be endorsed thereon by the defendant or hls
attorney.

C. The challenge to the power cr -authority to condemn shall
state all grounds or reasons on which it is based, and shall be
decided by the court sitting as a trier of thé law and the facts.
Provided furthér, that: 1f the 1ssue 1s decided by the district court
in favor of the condemnee, the condemnor's right tc possession of the
property shall be stayed until fhe'issue is finally determined by
appeal or otherwise. In the event thls issue is appealed to the .
Supreme Court, the cause shall be advanced upon the docket of that
ecourt for determination et the earliest possiﬁle time.

ﬁ. If this issue is finally determined in favor of the
defendants, the dilstrict court shall enter an order restoring title
and the right of possession to the property in the defendants., A
copy of such order shall be filed of record with the clerk of the
county where the propert& is situated. PFurther provided, if this
issue is finally determined in favor of the defendants, that the
court shall tax all costs of the proceedings, including reascnable

itigation expenses and attorneys! fees, agalnst the condemnor. B o
the parties cannot agree thereon, the court shall conduct a hearing
and 1ssue an order setting such costsfand fees, and such order may
be appealed from as a finai order as otherwise provided for by law.

" SECTION 404, DEMAND FOR TRIAL. A. The defendants in eminent
domain proceedings may, within thirty (30) days of the date on which
they are served notice of tﬁe-declaration of taking, file with the

.court clerk a demand for trial on the issue of Just compensation, If

— /A



the service was by publication, the thirty-day time 1limit shall begin
to run from the date of publication.

B. The demand for trial must be in writing, filed with the
court clerk in the style and number of the case, and the fact that
copies thereof were mailed to the condemnor or its attorney shall be
endorsed thereon by the defendant or his attorney.

C. The thirty-day time limitation her;ln shall not be extended
by the filing of challenges to the declaration of taking, even though
such challenges have hot been ryled upon by the court.

D. Tnhe only issue to be raised by a demand fof télal is thé
- amount of compensation due the deféndant filing the demand, for the
appropriation of hls property. ‘ ) '

E. If no demand for trial is filed within the time limit herein
specified, and no challenges to the taking'are'filed Within the ¢time
limits herein specified or sustained by the cburf, the condemnor may,
without further notice to the other parties, obtain from the courﬁ-
an order confirming the taking.

F. When a timely demand for trial has been filed, unless the
parties otherwise agree as hereinafter provided, the amount of damages
.shall be assessed by a Jury, and the trisl shall be conducted_and
judgment entered in the same manner as ¢ivil acticons in the distriect
court. | )

G. If the parties agree and the court approves, thf amount of
compensation-may be determined by a_Jury of less than twelve {(12) but
no less than six (6) members. The parties may alsc agree to walve @

Jury and try the issue of just compensation to the court sitting

without a Jury.



H. The parties may alsoc agree._with the épproval of the court,
to submit the question of just compensation to a board of three (3)
commlssioners, to be.agrged upon by the parties ‘and the court. Such
commissioners shall view the'prcperty and héar the evidence and
arguments of the parties, and shall return thelr verdict to the court,
which shall enter judgment fheréon in the same manner as in ecivil
actlions., Formal‘rﬁles of efidence shall npt apply to the hearings
conducted by said commissioners, but they f&rst shall take an oath 1h
cpen court that they are net interested in any way in the property
involved, and that they will fgiply and impartially perform their
duties. They shall be instructed by the court as to Ehe law and
issues they are to consider, and any two (2) eof them must sigh thelir
final report. Their report must be delivered in open court, at which
time they may be éuestioned by the parties-or_the court on the basis
on which they made thelr report, and the court shall then apprqye or‘
reject said report. Rejection may be done for errors of law or fact
centained In the report., The feés of the commissioners shall be fiieq
by the court and taxed among the parties as right and Justice shall y
reguire. ‘ '

I, Any party aggrieved by a ruling of the court may appeal
therefrom as otherwise provided for by law and the rules of the
Supreme Court relative to civil appeals.

J. In the event the couft'orders an increase in the amount of
estimated compensation deposited by.%he condemnor with the declarationj
of taking, the condemnor shall have thirty .(30) days from 1£s receipt.?
of sald order to file a demand for trial. If such demand for trial |
be filed, procedures shall be followed es under this section,

K. In the event thenfinal Judicia; defermination of falr market

value is at least ten percent (10%) and One Thousand Dollars

——'hf. A



{$1,000.00) above the condemnor's deposited estimate of fair marke£
value, the court may award a reasonable fee to the cordemnee's
attorney, to be pald b? the condemnor, not to exceed--Five Thousand _
Dollars ($5,000.00). The amount of the fee 50 awarded may be appealed
by elther party as a final order. ‘
AﬁTICLE V.
PRETRIAL.CONFERENCES,_ _

SECTION 501. All proceedings in eminegt domain in which either
plaintiff or defendant has demanded a frial on therissug of Juat
compensation shall be set for & pretrial conference tc be held more
than thirty (30) days in advance of the trial date.

SECTION 502. Thirty (30) days advance notice by mail of the
pretrial conference shall be given by the court clerk to all
attorneys and parties of record. The notice shall contain the
following instructions: |

1. The attorneys who shall conduct the trial are required to
attend;

2, All discovery shall be completed;

3. All amendments to pleadings and:stipulations shall be filed
in the case before the conference; |

4, All trial exhibits shall be obtained and brought to the
céﬁferenée; |

5. A list of all witnessés showing the business address of each
one shall be brought to the conferenée together with a brief summary

of the evidence of each one showing the following:

a. size of the landowner's unit,
b. the highest and beét use of the land before the taking,
¢. the highest ﬁhd best use of the remaining land after the

taking,
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d. the methoﬁ;and approaches used In evaluating the land,
e. a list, together with pertinent data, of all comparable
sales proposed to be offered 1In evidence,

f. any speclal damages claimed,

" g. the date of the taking, -,
\
h, the detalls of the public improvement to be made,
i vhe before value of the unilt, '

J+ the after value of the reméinder of the unit,
k. the estimate of Just'cqmpensation, h
l, the eétimate of any speclal coff-setting benefits to the
unit, and
m. the qualifications of the witnesses; and

6; All special requested instructions. -

SECTION 503. Counsel for the condemning authority shall prepare
a pretrial conference order containing the results of the conference.
A1l attorneys of record shall approve the prderrand the order shall
be presented to the court for signature within fifteen (15} days
following the conference. - In the event of a conflict, the contents
of the pretrial order Shail supersede the pleadings and govern the
trial of the case unless departurs therefrom is permlitted by the-
court in the interest of justicé.

SECTION 504. Failure to comply ﬁ;th the order of the court
setting a prefrial conference by not attending or falling to comply
with the instructions contained In the notice thereof, except for
good cause shown, shall subject-thé demand for trial to an order of

dismlssal or entry of Judgment as shall be determined by the court.

-



ARTICLE VI
. TRIAL (GENERAL)
SECTION 601. PROCEDURE. The congemnor shall have the burden of *
proof, shall go forward with the evidence and shall cpen and ¢lose
" the case. '

SECTION 602. MEASURE OF DAMAGES. A. Just compensation shall

:consist‘cf the difference between the faiﬁ market value of the
cordernee’s entire unit immediately before the taking and the fair
market value-pf condéﬁnee‘s reméining preperty, if any,.immediately
after the taking and as it will ‘exist after the publie improvement 1§‘
made, including benefits théreto, but in no event shall any alleged |
resulting benefits to the remaining property e#cocd any claimed
damages to the remalning property.

B, Fair market value shall be the price in terms of money that
a willing buyer would pay and a'willing.seller would accept for the
property, neither being under compulsion and both being knowledgeable
as to 1ts nighest aﬁd best use.

SECTION 603. HIGHEST AND BEST USE. ' The highest and best use
shall be the mostrpfcfitable use for which the properﬁy is iikely to
be used 1n the reascnably foreseeable future. |

SECTION 604, CONTIGUOUS TRACTS ~ UNITY OF USE, Where all or
part of several gpntiguous tracts owﬁed py'one owner is condnunéd
or a part of several noncontiguous tracts owned by one owner which
are used together for a unified purp&ae is condemned, damages may
be assessed as 1f Qunh tracts were one parcel,

SECTION 605. HARVESTING AND MARKETING OF CROPS. ,A' The
condemning ;g-ncy may permit the owner of the proplrty'takanrto

narvest and retain the financial benefits for crops planted before
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or after filing a declaration of taking and the serving of notioe, if
the eondemnee, in writing; agrees tc assume the responsibility for
the completion of the growing process and the harvesting and
' mlrketing of the orops.
B? If the eondemnor takes poeaeeeion of the property at a time
- when such aotion prevents the oondemnee from harvesting and marketing:
erops planted before or after filling a deelaration of taking or
serving notice, then the value of such orope shall be 1ncluded in
the compensation ewerded for the. property taken.
ARTICLE VII
TRIAL (EVIDENCE) _
SECTION 701, COMMISSION HEARING.. A. The commisoicnars nay
hear such testimony, receive such evidence and make such independent

inveetigation as they may deem appropriate without being bound by

L]

;ormal rules_of evidencea,

‘B, The cornuss?oners may'coneider everyihiing each deems to be
appropriate, inciuding facts whieh they have discovered by their
own investigation and view, in order to arrive at their decision as
to just compensation,

C. The condemnor'and the condemnee may, at 2 hearing before the
*omoissioners, present expert testimony as to Just compensation. ‘.
." The condemnee, or an officer .of a corporate oondemnee, may
without further qualification testiry as to Just compensation,

SECTION'702. TRIAL IN COURT. A. 1In all instances the Jury
shall be given the option to view the property and fallure ofrthe
trial court to inform the Jury of its option shall constitute

raversible error.
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B. Testimony as ‘to the value of preperty may be glven only by.

1. Witnesses qualified to express such opinion; and

2. The owner of thé property. or property intepest being valued.

c. 1.

A qnnliried valuation expert may, on direct or cross-

examination, state any or all facts and data which he consliders in

-arriving at his opinion, whether or not he has personal knowledge

thereor, and hils statement of such facts ang data and the sources of

his information shall be subject to ilmpeachment and rebuttal; and

2. A qualified valuatlon expert may testify on.direct or

orosa-examinetion in detail as ‘toc the valuation of the property on

a comparable market value, reproduction cost or capitalization basis,

which testimony may include but shall not be limited to the following:

the price and other terms of any bona fide sale of the
condemned property or'bona flde sales of comparable
preperty made within a reasonable time before or after
the‘ date of oondenination,

the rent reserved and other terms of any lease of the
condemned property or comparable property which was in
effect within 2 reasonable time before or after the datej
of condemnation,

the caoitalization of the net rent, incloding reasonable
net rent attributable to the real property customarily

determined by a percentage or other measurable portion

~ L}

of gress sales or gross income of a business which

may be veasonaoly cenducted on the premises, as
distingulshed from_ the capitalized value of the- inoome ‘
or profit attributable to any business conducted

thiereon,



d. the value of the land together with thé cost of
replaclng or reproducing the existing improvements
thereon less depreclation, and

e. the cost of adjustments"and'alterations to any
remaining property made nécesqﬁry of reasonably required
by the condemnation. |

D. Elther party may show the differeﬁce between the condltion
of the property and of the.immediate neighborhood at the time “of the
condemnation and at the time of view by the commissioﬁefs or Jury.

E. - The assessed valuatlcns of property condemned shéll not be
admlssible as evidence for any purpose,

F. A qualified expert may testify that he has relied upon
writfen reports.df ancther expert as to the cost of adjustments and
alterations to ang remaining property made necessary or reasonably
required by the condemnation, but only if 2 copy of such written
reﬁort has been furnished to the opposing party at the pretrial
conference.

G. If otherwise quaiified, a valuatlion expert shall not be
disqualified by reasoﬁ'of not having made sales of broperty nor
having'examined the.condemned property prior to the condemnation;
proﬁided‘he can show he has acguired knowledge of its condition at
the time of the condemnation. ' |

H., 1In ﬁrriving at his #aluation of the remaining part of the
property in a partial condemnatiop, an expert witness may congider
and testify to the use to wpich the condenned property is.inténded

to be put by the condemnor.
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I. Notwithstanding the other provisions of this section, the
following matters are ilnadmissible as evidence and are not a proper
basis for an opinion as to the value of property:

1. The price or other terms and circumstances of an acquisition
of property or a property ;nterest if the acquisition was for a publio
use for which the property could have beou taken by eminent domain;

2. The price at which an offer or option to purchase or lease
the property or property'interesf boing va;ued or any other property.
was made, orithe prioe at whicnhn such property or'interest was -
optioned, offered or listed for sale or loase; -

3. The value of any property or property interest as assessed
for taxation purposes, but nothing in this seooion prohibits the
zonsidergtion of actual or estimotad taxes for the purpose of
'oetermining the reasonable rental value attributable to the property
cr property interest belng valued; and

4, The amount deposited in court by the condemnor as its
estimate of just ooopensation. C e

ARTICLE VIII
ABANDONMENT ‘

SECTION 801. WRITTEN NOTICE. The plaintiff may abandon the
proceeding at any time after the'riiing of the declaration of
taking and prior to the e;pirition of ten (10) days after rinni
Judgment by serving upon derondnnt(s) and filing in court a written
notice of such abandonment. Such notice shall be.served upon the
defendant(s) by mailing a copy thereof to them and to their attorney
of record at the last-known mailing address of each by certified mail
with return receipt requested, and the fact of such malling shall be

endorsed by the condemnor on the oopy of the notice filed in court,

-
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SECTION 802, SETTING ASIDE ABANDONMENT. The court may,'upon
motion made within thirty {.30) days after filipg in court a written
notice of such abandonment by plaintiff, set aside the abandonment 1if
it determines that the‘pcsition of the moving party has been
materially changed to his detriment in Justifiable reliance upon the
proceeding and such party cannot be restored to substantially the
same position as 1f the. proceeding had not be;n commenced.

SECTION 803, JUDGMENT DISMISSING PROCEEDING - COSTS AND
DISBURSEMENTS. A. Upon the denial of a motion to set aside such
abandonment or, if no such motion 1s flled, upon the expiration of
the time fof riling~such a motlon, on motion of any party, a Judgment
shall be entered dismissing the proceeding and awarding the
defendant(s) their recoverable costs and disbursements, Recoverable
costs and disbursements include:

1. All expenses reasonably and necessarily incurred in preparing
for the condemnation trial, during the trial and in any subsequent
Judieial proceedings in the condemnation a;tion; ané

2. Reasonable attorney fees, appralisal fees and fees for the
services of other éxperts where such fees were reascnably and
necessarily incurred to protect the defendant's interests in ‘
prébaring for the condemnation trial, during the trial and at any-
subsequent Jjudicilal prnceedingslin the condemnation proceedings
whether such fees were incurred for seévices rendered before or after
riling of the complaint.

B. In case of a partial abandonment, recoverable costs and

disbursements shall include only thoae recoverable costs and

disbursements, or portions thereof, which would not have been incurred.

- 22



had the property or property interest sought to be taken artef the
partial abandonment been the property or property intgfeat originally
sought to be taken, F

¢. The court shall, at ﬁhe time judgment is entéred dismissling
the condemnatlion proceeding, make such orders as right and equity
require with regards:to transfer of title of record of the property
back to the condemnee, and repayment of any funds previously deposited
by the condemnor and withdrawn by the condemnee, | | |

ARTICLE IX 7 '
‘ HISCELLANEOUS ‘

SECTION 901. ‘SEﬁERABILITY. If any provision of this Code or
the spplication hereof to any person or circumstances 1s held lnvalld
the remainder of tﬁis Code, and the apﬁlicatibn of such provision to
other -persons or circumstances, shall not be affected thereby and to

this end the proviéions of thls Code are declared toc be severable,

SECTION 902. EFFECTIVE DATE.  The provisions of this act shall
become erréctive upon approval by the people of the amgndment of
Article II, Section 24, of the Cklahoma Constitutlon referred by
Senate Joint Resoclution No. _____ of the First Session of the
Thirty-fourth Oklahoma Legislature.

| SECTION 603. REPEAL OF CDNFLICTING LAWS. Upon the apprbval by
the people of the question referred by said Senate Jolnt Resolution
Ko, ____, all conflicting laws and parts of laws are repealed,
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Article V

[ Defendant's Responsel

Prefatory Comment

Under the approach to the pleadings here adopted, all objections
to the complaint or to the action, and all defenses to the taking (as
distinguished from the compensation to be awarded) must be includéd
in a timely answer, and no demurrer Or motion is permitted. However,
it is contemplated that al} preliminary objections and defenses will
be heard and dectded prior to trial on the compensation issues.

To avoid entry of his default, the defendant must file either a
statement of appearance, an answer, or a disclaimer within the normal
[ 20] day period allowed by secticn 501_‘; A disclaimer, however, may
also be filed "at any time" thereafter, even after the defendant’s de-
fault has been entered. Thus, the scheme of the Code contemplates
4 procedural postures for a defendant:

(1) The defendant may file & statement of appearance. This

waives all objections and defenses to the taking (see sectipn 503)

but maintains the defendant as a party in the action who may introduce
proof at the trial with respect to the scépe and extent of his claimed
property interest and the amount of compensation to be paid for it.

{2) The defendant may angwer and thereby raise and litigate

any permissible issues of law or fact. See section 504.

(3) The defendant may file a digclaimer. This removes him
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frorgi the action for all purposes, and he is not entitled to share in
the award. See section 505.

(4) The defendant may default by making no response of any

kind. A default waives all cbjections and defenses to the taking.

After eﬁtry of his default, the defendant is no longer entitled to notice
of the proceedings, and cannot file pleadings or motions, or introduce
evidence at the trial, except by leave of the court on timely application.
See section 502. A defaulting defendant, however, is entitled to share
in the award of compensation to the extent of his interest, and the
plaintiff must prove the amount of such compensation, unless a dis-

claimer is filed.
Section 501. [Required Responsel
{a) A defendant shall serve and file a response to the complaint,
or to an amended complaint, within [ 20] days after it has been served
upon him.
(b) The response may consist of:
{1) a statement of appearance;
(2) an answer; or

(3} a disclaimer of any interest in the action.
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{c} A person whp is not named as a defendant, or a defendant
who was not served with process, who claims an interest in the pro-
perty dgscribed in the complaint, may appear in the action by serving
and filing a response to the complaint or amended complaint

(1) as of right within [90] days after the commencement
of the action; or .

(2) by permission of the court granted not later than [ 30]
days before the date set for the trial of the issue cf compen-
sation, upon noticed motion for ‘leave to appear in the action.
(d) The time allowed by this section for responding to a com-

plaint or émended complaint may be shortened or extended, prior to
the entry of the defendant’'s default, by

(1) written stipulation filed with court, signed by counsel
for all plaintiffs and by counsel for the defendant who is

required to respond, or

{2) order of the court, granted with or without notice,
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for good cause shown, upon a finding that no party will
sustain substantial prejudice because of the change in the

ltime for the response.
{e) A response shall be served upon all parties of record at
the time it is filed.
{f} Nothing in this section impairs the right of a defendant to
serve and flle a disclaimer of any interest in the action at any time.

Comment

Section 501(a) prescribes the time within which the defendant's
response ordinarily must be madé . The period of time allowed, here
shoﬁm in brackets as 20 da!ys, should be conformed to the period for
answer allowed in other civil actions in the state. VIn most cases,
the time limit provided in paragraph (a} will run from the date on
which personal service of process is accomplished. See section 409.
On the other hand, if service is by publication pursuant to court order,
the periocd w;::uld run from the date.of last publication, unless the court
order or an applicable statute otherwise provided.

Paragraph {b) designates the only forms of response that may

be made. No pleading or motion other than a statement of appearance

(see section 503), an answer [see section 504), or a disclaimer statement
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{see section 505} is allowed by way of response.

Paragraph (c) prévides for the relatively rare case of a person
with an interest in the subject property who is not named as a defendant
(or included in any general "unknown owners" designation), or a de-
fendantl who for any rea son is not served with process. | Such persons
who learn of the action are permitted to appear voluntarily as defendants,
provided they meet the time limits of paragraph {b}. The right to appear,
however, is limited to a person claiming to have a legal or equitable
interest in the property. «This would include, for exa_mple, one claiming
(a) title by an unrecorded deed, {b) a leasehold interest, (c) an interest
based on possession under claim of right, (d) title by adverse possession,
(e} as purchaser under an executory land sale coﬁtract, or (f) as bene-
ficiary of a trust impressed on the property. Persons who would not be
directly affected by the adjudication of title or the award of compen-
sation in the action (e.g., persons merely opposed to the project in
guestion) would not be authorized automatically to file a response, or
to obtain leave of court to do so.

Paragraph (d) authorizes an extension or shortening of the time
to respond; but such a change in the time limits is only available prior
to entry of default. No requirement is included for a noticed motion
to suecure an extension of time from the court: an ex parte application
is sufficient unless the court directs that a notice of motion be served.
An order shortening or extending time to respond may be made in con-

nection with the granting of permission to appear pursuant 1o a motion
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under paragraph (c)(2).

Paragraph (e) requires the response to be served only on
parties of record. later-appearing parties may obtéiﬁ notice of the
contents of earlier responses by consulting the clerk's file.

Paragraph (f) preserves a defendant's right to file a disclaimer
at any time, even though some other response was previously filed
or his default was entered. See section 505(a). The availability of
a disclaimer may facilitate settlement of minor and tenuous claims
of interest both as between plaintiff and defendant and as between
adversely claiming defendants.

Reporter's Note: This section has been extensively rewritten

based on the June 1972 meeting. It now incorporates the

provisions of former sections 406 and 503, this bringing all

provisions relating to the form and time of response into one
place.

Section 502. [ Default on Failure to Respond]

{a) When a defendant has failed to respond to the complaint
within the ti;ne provided in section 501, the clerk shall, upon proper
application as in other civil actions, enter his default.

(b) Subject to paragraphs (c) and (d), a defendant whose
default has been entered is deemed to have w)aived:

(1) any preliminary objections to procedural defects in
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the action or to the taking of the property described in the
complaint;

(2) any objection to the amount which the court determines
from the evidence at the trial to be just compensation for his
interest in the property;

- {3} his right tci file a response or other application for
relief of.any kind in the action;

(4) his right to notice of any proceedings in the action
after the date of entry of his default;

| {5} his right to present evidence or argument, or ctherwise
to participate as a party, in any hearings or at the trial.
{(c) A defendant whose default has been entered

{1) shall be serv:ed with notice of any amendment of the
complaint that substantially changes the amount or nature of
the property scught to be taken, or the purpose for which it is

to be taken;
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{2) shall be entitled to receive his distributive share of
any award of compensation, damages, or costs made in the
a_cticn, to the extent specified in the judgment; and

(3} may serve and file a disclaimer statgment under section
505.
(d) Upon duly noticed motion made not less than [30] days prior

to the date set for the commencement of trial upon the issue of compen-

sation, the court for good cause shown may set aside an entry of default

Y

and permit the defendant to serve and file an answer or statement of
appearance to the complaint within such time, and subject to such terms
and conditions, as may be just.

Comment.

Section 502 provides for the consequences of a defendant's
failure to file a timely response. While these ma@ters are presumably
covered by general procedural provisions, ihe many unique procedural
features of condemnation procedure suggest the desirability of provfrding
explicitly for the consequences of default.

Under paragraph (a), entry of default is obtained by application
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as in other civil actions. The entry itself only cuts off the defendant’s
right to plead and defend, but not his right to share in the award of
compensation. See paragraph (c}.

Under paragraph (b}, entry of default waives all objections and
defenses to the taking that could otherwise have been asserted. How-
ever, the plaintiff must still prove the amount of compensation that
should be awarded to the defaulting defendant. The waiver, moreover,
is not necessarily conclusive; paragraph (b) declares it to be "subject
to paragraphs (c) and (d)."

Paragraph (c) makes it clear that a defendant whose default has
been entered is still a party to the condemnation action for certain
purposes. First, he is entitléd to notice of any amendment that sub-
stantially changes the scope of the "take" or the public use for which
the property is‘ to be taken. This notice will make it possible for the
defendant in default to make a motion under paragraph {d) to set aside
the default and permit the filing of an answer or statement of appearance
where the change in the complaint warrants a change in defensive posi-
tion. For example, a defendant might elect to default if the complaint
sought only to take a small portion of his property for a highway ease-
ment; but an amendment that changes the scope of the "take" to a
major portion of the premises, to be taken in fee, for stockpiling of
highway maintenance sup;)lies of sand and gravel could reasonably
provoke an entirely differ:ent response. Notice is essential to ensure

fairness to a defendant in default in such circumstances. Second, a
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defendant in - -iault is eptitled to receive hig proportionate share of
the compensation, damages, and costs that may be awarded. Third,
he may still file a disclaimer under section 505. Since disclaimers
remove the defendant from the action for all purposes, they should be
encouraged in the interest of reducing litigation, simplifying tﬁe issues,
and providing a convenient device for facilitating settlements.
Paragraph {d) authorizes the court "for good cause shown" to
set aside a default on noticed motion, subject to appropriate terms and
conditions to be prescribe::i by the court in view of all of the relevant
circumstances. If the motion is made shortly before the trial date,
for example, an equitable disposition might direct that the default be
vacated on condition that defendant file a statement of appearance
rather than an answer. Compare section 503 with section 504. In
other instances, the court's order might limit the defendant to an
answer pleading only specified defenses, or permit an answer to be
filed on condition that defendant pursue only specified discovery pro-
cedures within a prescribed period of time. In ruling on the motion,
the court has ample discretion to consider all relevant factors, includ-
ing the effect of its ruling upon the date for trial, the need for additional
discovery, possible prejudice to the plaintiff and tor other defendants,
a.md the extent to which additional proceedings made available by va-
cating the default might prove to be unduly burdensome or oppressive.
Reporter's Note: Section 502 and the Comment have been

revised to reflect decisions made at the June 1972 meeting.
The principal changes relate to: (a) treating the default as
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a walver of objections and of defendant's right to partici-
pate, rather than a consent to the taking, and {b) provision
for notice of substantive amendments to the complaint.

Section ?DB . [ Statement of Appearance]

(a) A s@tement of appearance shall contain a description, in
terms sufficient for identification, of the nature and extent of the
interest claimed by the defendant in the property described in the
complaint, but may not allege any objection to the action or to the
taking of thé property.

(b) By filing a statement of appe;rance, a defendant waives:

(1) any preliminary objeéfions to procedural defects in
the action or to the taking of the property described in the
statement; and

{2) any claim to or interest in any other property sought
to be taken in the action or in any award of compensation for

the taking of property other than that described in the state-

ment.
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(¢) A defendant whose response to the complaint consists of a
statement of appearance:

(1) is entitled to notice of, and may participate in,
any proceedings in the action that may relate to or affect the
property described in the statement;

(2) may present evidence at the trial relating to the scope
and extent of hig ownership interest in any property not clearly
embraced by the waiver described in paragréph (b}, and the
amount of compensation anﬁ damagles, if any, to which he is
entitled; and

(3) shall be entitled to receive his distributive share of
any award of compensation; damages, or costs made in the

action, to the extent specified in the judgment.

Comment
Section 503 provides for the contents and effect of a defendant's
response in the form of a statement of appearance. The statement is
intended to be a simple document, capable of being filed without aid
of counsel, dc: -gned primarily to clarify the ownership interest in the

subject property that is claimed by the responding defendant. Accord-
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ingly, the description of the property claimed by the defendant need
not be a legal description, but merely one adequate to identify the
scope of hig claimed interest.

Under paragraph (b), the defendant waives all objections to the
action aﬁd to the taking of his property. The statement alsc amounts
to a waiver of any interest in any property not described in it.

Under paragraph (¢), the defendant remains a party to the
‘action entitled to notice and to participation in all proceedings in
the action, including the trial, that relate to his claimed ownership
interest and to the compensation and damages to which he is entitled.

The effect of a statement of appéarance, as a response in the
condemnation action, is subject tothe power of the court t¢ permit its
amendment, or the substitution of an ansﬁer in lieu thereof. See
section 506. The subsequent filing of a disclaimer would also super~
sede a statement of appearance and make this section inapplicable.
See section 505.

Reporter's Note: This section has been rewritten to conform

to suggestions made at the June 1972 meeting. The principal

changes are in paragraphs (b) and {c), which attempt to spell
out the exact consequences of a statement of appearance.
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Section 504. [Answerl | :

(a) An answer shall confain:

(1) & description of the nature snd extent of the interest
claimed by the defendant in the property described in the com-
plaint; and

(2) a statement of preliminary objections which may be
inconsistent with one another, together with a short and plain
description of the basis for each objection.

(b} The statement of preliminary c;bjections shall include every
legally tenable ground for objecting tor the maintenance of the action
which the defendant seeks to assert, including, but without limitation
thereto, the grounds that:

(1) the plaintiff is not lawfully entitled to take the de-
fendant's property for the purposé described in the complaint;

(2} a mandatory condition precedent to the commence-

ment or maintenance of the action has not been satisfied; or
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(3) the court lacks jurisdiction of the defendant or of
subject matter, or is not the proper venue, or the complaint or
any other procedural aspect of the action is defective, insuf-
ficient, or improper.

{c) Subject to the provisions of section 506, any ground of

objection not fairly set forth in the defendant’s answer is deemed waived.

.
Comment
Section 504 prescribes the contents of the answer. In addition
to a description of defendant's claimed interest in the property sought
to be taken, all preliminary objections which the defendant wishes to
assert must be pleaded in the answer. Any objections not set forth
are waived. The answer is thus the only pleading by which the de-

fendant may assert that the condemnation action is unauthorized or

has been defectively prosecuted. Section 501 precludes the assertion

of objections by way of motion or demurrer as in other kinds of civil
actions. The objections required to be pleaded need not be consistent
with one ancther.

As in the case of answers in civil actions generally, any
allegations in the complaint that are not denied in the answer are
deemed admitted. Conversely, by describing the interest claimed by

the defendant, the answer may place in issue any conflicting or
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inconf.éistent interest in the property alleged or claimed by the plaintiff
in the complaint.

The objections that may be asserted by answer are described
in broad and flexible terms by paragraph {(b). For example, under clause
(1), the d.efendant may place in issue the plaintiff's authority to invoke
eminent domain for the purpose described in the complaint, may contend
that the purpose is not a lawful public use for which private property
may be condemned, or may assert that the property is exempt from con-
demnation. Under clause {2), defendant may assert that the plaintiff
has failed to adopt a legally effective condemnation authorization (as
required by section 309), has failed to coﬁduct preliminary purchase
negotiations (as required by section 306) 3 or has failed to satisfy some
other condition precedent (e.g., promulgation of an environmental impact
statement required by an applicable‘statute: establishment of a required
relocation assistance program; etc.}. Under clause {(3), any procedural
defects, including lack of jurisdiction of subject matter or of the defendant,
improper venue, insufficiency of the complaint, improper joinder, untimely
filing of the complaint, or other procedural omission {e.qg., a fatlure to
seek to take an uneconomic remnant under section 208, or to condemn
improvemen’ts required to be taken under section 209) may be asserted as
an objection.

The procedures for determining preliminary objections are provided

in gsections 509-511.
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Reporter's Note: Section 504 has been redrafted to conform to
decisions made at the June 1972 meeting. As this section now
stands, it includes in substance the provisions of former sections
509 and 510, which describe the kinds of preliminary objections
that may be pleaded in the answer. The Comment provides
further descriptive detail in this connection.
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Section 505. [ Disclaimer Statement]

{a) A disclaimer statement need not be in any particular form,
may be signed either by the defendant or his attorney, and shall con-
tain a statement in short and plain terms to the effect that the de-
fendant claims no interest in the property which is the subject of the
action, or in the compensgtion that may be awarded.

(b) A disclaimer statement may be filed at any time, and super-
sedes a statement of appearance of answer previously filed by, of an
entry of default of the disclaiming defendant.

(c) Subject to paragraphs {c) and (d), a defendant who has
filed a disclaimer statement shall have no right to notice of or to
participate in any proceedings, or }io share in any award of compen-
sation or damages, in the action.

(d) The court may implement the disclaimer by appropriate

orders, including a dismissal of the action as to the disclaiming de-

fendant and an award of authorized costs and disbursements.
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(e) Upon duly noticed motion, for good cause shown, the
court may permit a defendant to withdraw a disclaimer_ statement, subject
to such ‘.Eerms and conditions as may be just.

Comment

Section 507 provides a simplified method for a defendant to dis-

claim any interest in the property or award of compensation involved

in the action.

Paragraph (a) permits the disclaimer to be an informal document
which merely contains a statement "to the effect that” the defendant
claims no interest in the property, or the award, or both. A defendant
wishing to make a partial disclaimer may do so by filing a statement of
appearance or an answer describing only the interest claimed by him.
See sectlions 503(b) and 504(1).

Under paragraph (b}, a disclaimer may be filed "at any time ,”
even after an answer or statement of appearance has been filed, or
after a default has been entered. The disclaimer supersedes any
earlier responses.

The disclaimer, in effect, removes the disclaiming defendant
from the action, and ordinarily results in a dismissal as to him. S=e
paragraphs {¢) and (d). The court is authorized to make an award o.f
costs where appropriate.

Upon noticed motion and a showing of good cause, the court
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may allow a disclaimer to be withdrawn, subject to such time limits

and other conditions as the court may prescribe. See paragraph (e).

In appropriate cases, a condition of withdrawal may be the filing of

a statement of appearance or answer within stated time limits, together

with othér conditions calculated to prevent undue prejudice to other

parties.
Reporter's Notes This section (formerly section 507) has been
redrafted pursuant to suggestions made at the June 1972 meeting.
The draft assumes that disclaimers should be encouraged and,

so far as possible, simplified so that they may be filed without
the need for services of counsel.

Section 506. [Amendment of Answer or Statement of Appearance]
{a) Subject to paragraph (b), unless the court otherwise directs,
defendant may amend or supplement his answer or statement of appearance,

and may substitute either for the other without leave of court at any

_time within [90] days after service of process upon him, and there-

»

after with leave of court upon duly noticed motion.

(b} A newly substituted answer, or an amended or supplemental

answer, may not assert any preliminary objection that was asserted

in the earlier pleading being amended or supplemented, except by leave

of court obtained on duly noticed motion for good cause. Leave of
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court may be granted only if the court finds that the failure to assert
the objection earlier was due to excusable mistake or inadvertence,
that the ijection is asserted in goo;d faith ;md not primarily for purpcses
of delay, and that no party to the action will be substantially prejudiced
if leave is granted.

Comment

Sectiqn 506({a) authorizes the defendant to freely change his
response up to [ 901 days after he was served with process, and there-
after with leave of court. The changed response is not limited to
amendments or supplemental allegations; however, but includes the
substitution of an answer for a statement of appearance, or vice versa.

Paragraph (b) qualifies the liberal amendment policy of paragraph
(a) by barring the assertion of preliminary objections not pleaded earlier,
except by court order based on findings of justification, good faith, and
lack of prejudice.

The requirement that a court order be obtained to amend after the
end of the [90] day period, and in all cases under paragraph (b), is based
upon (1) the need for judicial supervision of amendments introduced after
the initial pleading stage of the litigation; (2) the practical need for
judicial control over the timing and other procedural conseguences of

amendments that introduce new objections requring preliminary determi-
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nation, and (3) the desirability of assuring the existence of justifi-
cation and good faith before a party is allowed by amendment or sub-
stituted answer to introduce additional issues and produce possible
delay in the ultimate disposition of the action. |

Reporter’'s Note: This section has been revised to conform to

the discussgion at the June 1972 meeting. The Comment explains
its rationale. Without a provision of this kind, it seems probable
that the usual procedures for amending answers, in state pro-
cedural law, might be inadequate to assure that the amending
process is not abused or used for dilatory purposes. The pro-
cedures for amending responses are now substantially similar

to those for amending complaints. See section 411.

E

Section 507. [Additional Pleadings]

{a) Except as provided in paragrapﬁ (b), the plaintiff may not
file a reply or other pleading responsive to an answer or statement of
appearance. New matter alleged in an answer or statement of appear-
ance is deemed denied by operation of law,

(b} The defendant may file a [ counterclaim, cross-complaint,
cross~claim, or third-party claim] in the action only with leave of
court for good cause shown. Pleadings responsive thersto shall be
filed in accordance with applicable provisions of the [ Codel [Rules]

of Civil Procedure, unless otherwise ordered by the court.
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omment

Section 507 ig intended to prevent a condemnation action from
becoming unduly complex or unnecessarily delayed through the routine
filing of additional pleadings, including various forms of cross-
demands.

A desire to introduce additional claims for relief under para-
graph (b), expecially as against third persons, should not arise very
often, since the typical issues of just compensation and conflicting
property claims can be efféctively asserted without additional pleadings.
On the other hand, a counterclaim for damages caused by the condemnor's
entry for suitability studies {see section 305) may, in some cases, be
appropriate, In other instances, third-party pleadings presumably may
be used to assert claims for relief based on facts extrinsic to the con-
demnation action. For example, the defendant property-owner might
have a claim for damages for trespass against a third person, or a
claim against a third person based on actions that affect the value or
use of the subject property. Under the preéent section, claimslof these
kinds (assuming they satisfy other requirements of local practice codes
or rules) may be pleaded as cross-demands in the action upon a proper
showing to the satisfaction of the court that they would be in the
interests of justice.

This section appears to be necessary to implement judicial
control of pleadings subsequent to the answer, since, in its absence,

existing authorizations for pleading of replies and of cross—-demands
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in normal civil litigation, often without leave of court, might be deemed

applicable. See section 401. Upon enactment, the appropriate termin-

ology under state law should be inserted within the indicated brackets.
Reporter's Note: This section has been revised as a result of
the decisiong made at the June 1972 meeting. The previous

draft prohibited any form of cross~demand, and was silent on
the matter of replies.

1 Section 508. [ Motion to Strike Responsel]

2 (a) Within [ten] days after service of a defendant's response,
3 or amended or supplemental response, the plaintiff may move to sirike
4 it in whole or in part for illegality, insufficiency, or uncertainty.

5 (b} Objections to the form or contents of any response that

6 are not asserted by plaintiff by timely motion to strike under sub-

7 section (a) are deemed waived.

8 {c) If a motion to strike is granted, the court shall include in
9 its decision or prder a statement of the specific ground or grounds upon
10 which the mling is based, and shall give the defendant [101 days to
11 amend to correct the defect [unless the defendant, by stipulation made

12 in open court and entered upon the minutes of the court, concedes that
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the defect cannot be corrected by amendment.)

Comment

Section 508 permits the plaintiff to challenge the form and language
of the defendant's original or amended response. A defective, incomplete,
or uncertain description of the property i-nterest claimed by the defendant
in a statement of appearance (see section 503) or in an answer {see section
504) could unnecessarily complicate the issues in the action. The plaintiff
should also have some met.hod available by which to challenge the legal
sufficiency of preliminary objections (see section 504) or to assert that
their import 15 not sufficiently clear to enable the plaintiff to prepare to
meet them. Similarly, a means of challenge should be available in the
event the defendant attempts to amend hié response in violation of the
limitations prescribed by section 506, or to plead a counterclaim without
leave of court. See section 507. A motion to strike seems an appropriate
and expeditious remedy for all these purpcses. |

Under paragraph (b), the failure to challenge defects by a motion
to stroke constitutes a waiver only of dbj ections to form or contents that
could properly have been made by the motion. The substantive aspects
of all allegations in the answer, including all objections pleaded, are
deemed coﬁtroverted as a matter of law. See section 513.

Paragraph (c) is intended to implement the liberal rule of pleading
that underlies the present Act by requiring an opﬁortunity for the defendant
to amend his pleading to correct any deficiency identified by the court's

order ruling on the motion to strike, unless the defendant affirmatively
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conce"des that the defect cannot be remedied by amendment,

Reporter's Note: This section {formerly section 512) is designed
to clarify the 1ssues raised in the formal pleadings, and where
possible to simplify them, in advance of their formal determi=-
nation. The Act contemplates that all basic issues of a pre-
liminary nature (e.g., the plaintiff's right to take, due satis-
faction of all conditions precedent, sufficiency of pleadinags,
etc.) will be adjudicated before the trial on substantive issues
such as conflicting property claims, just compensation, etc.

Section 509. [ Hearing on Preliminary Obiections]

(a) Preliminary objections alleged in the answer may be heard
and determined by the court on its own motion, or on noticed motion
by any party.

(b} Until all objections have been determined, or have been
withdrawn by stipulétion of the parties, no proceedings shall be held
in the action for the purpose of determining just compensation.

(c) Nothing in this section shall be construed to impair the
right to or conduct of discovery proceedings in accordance with

applicable law.

Comment

Section 509 provides for the hearing and determination of
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defendant's preliminary objections. See section 504(b). No time limits
for the hearing are provided, except that it must precede the trial on
issues of just compensation. It is assumed that all of the objections
pleaded will ordinarily be made the subject of a single hearing, although
nothing in the section specifically so requires. If one party notices a
hearing on only part of the issues, the court, on its own motion or on
motion of the adverse party, may set the balance of them for hearing at
the same time and place, subject if need be to a continuance of the date
originally set. In the meanwhile, discovery proceedings--which may be
an important prelude to resolution of fact issues raised by one or more
objections pleaded in the answer--may go forward without interruption
under paragraph (c).

Tt is here agsumed that the court has ample authority, either as
part of its inhérent powers to control the proceedings before it or by
affirmative delegation in applicable rules or procedural statutes, to
control the order of presentation of the objections and, where factual
issues are present, the nature of the evidence {e.g., oral testimony
or affidavits) that may be adduced at the hearing. Itis further assumed
by this section that a determination of all issues properly pleaded by
way of objections in the answer may constitutionally be made by the
court without a jury.

Reporter's Note: This section has been redrafted in accordance

with discussions at the June 1972 meeting. The changes are

mainly aimed at simplifying the wording, consistent with the

view that the procedural details for the hearing on determination
of objections should be left as flexible as possible, so that they




10

11

12

13

14

Dec. 1972 - p. 5.28

can more easily be accommodated to existing state procedural
systems. This section and the appended Comment attempt
to carry out that intent.

Section 510. [Burden of Proof at Hearing on QObjections]

_{a) Except as provided in subsection (b), the plaintiff has the
burden of proof on all issues of fact raised in connection with a pre-
liminary objection.

(b} The defendant has the burden_ of proof in the following cases:

(1} Whenever fraud, corruption, bad faith, or gross abuse
of discretion on the part of the plaintiff or any of its officers,
agents, or employees is alleged by a defendgnt in support of

a preliminary objection, the defendant has the burden of

proving the facts relative to that Iiarticular allegation by

clear and convincing evidence.

(2) Whenever a preliminary objection is based on assertions
with respect to which a condemnation authorization adopted

by the plaintiff does not constitutesconclusive evidence, the
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defendant has the burden of proving those assertions by a
preponderance of evidence.

Comment

Section 510 specifies the allocation of the burden of p;"oof on
issues of fact arising in connection with the determination of defendant’s
preliminary objections. While the defendant has the obligation and
burden to raise these objections by appropriate pleading (see section
504({c) providing for waiver of objections not pleaded), the evidence on
factual issues thus asserted is generally more readily available to the
condemnor. Moreover, as the party that initiated the litigation, seeking
to take the defendant's property without his consent, it seems reasonable
to require the _plaintiff to bear the burden of convincing Lhe trier of fact
that it should be permitted to maintain the action. This burden, of course, '
is ordinarily aided to a large degree by the conclusive effect of the con-
demnor's recitals of public use and necessity in its condemnation authori- '
zation. See section 311(a).

The exceptions set out in paragraph (b) are based upon collateral
policies that would be subverted by insistence upon the general rule
placing the burden of proof upon the condemnor. For example, fraud,
bad faith, corruption and abuse of discretion may be alleged in connection
with an objection asseﬁing plaintiff's failure to engage in "good faith”
negotiations to purchase, as required by section 306(a), or when a

condemnation authorization is attacked as void under section 311(b).
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The d!-sfavored nature of these allegations is reflected by placing the
burden of proving them, by clear and convincing evidence, upon the
defendant. See paragraph (b)(1). If the defendant succeeds in chal-
lenging the validity of the authorization by such evidence, the burden
of proving the elements of public use and necessity remains upon the
plaintiff.

Another traditional policy, which presumes the regularity of
official action, supports the position that even when a condemnation
authorization is not conclusive evidence of its recitals of public use
and necessity {see sections 311{c) and 403{(t}) it should still be accorded
evidentiary effect. This view is impleme.nted by paragraph (b){2), which
allocates the burden or proving the contrary to the objecting defendant.
Tt should be noted, however, that except as provided in paragraph (b),
the burden remains with the plaintiff upon any other fact issues relating
to ﬂrhether the condemnation authorization is conclusive or merely pre-
sumptive evidence in the first place.

Legal issues raised by objecti_ong asserted by the defendant are
not affected by this section. Issues of law--such as whether the
plaintiff is legally authorized to condemn the particular property for
the stated public purpose, or whether that purpose is a public one--
have no particular burdens allocated, and are subject to the same rules
of persuasion which apply to legal issues in civil litigation generally.
Whether an issue is one of law or fact for the purpose of this section

will necessarily be determined by the court on the basis of applicable
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judicial decisions and statutory provisions.

Reporter's Note: This section (formerly section 514} has been
redrafted, together with the Comment, based on the June 1972
discussions. The principal changes are in paragraph (b), to
clarify the burden of proof on the defendant in the limited
situations there described.

Section 511. [ Disposition of Defendant's Objections]

The standards provided in this section shall govern the disposi-
tion by the court of preliminary objsctions agserted by the defendant:

(a) If the court determines that plaintiff does not have the right
to acquire defendant's property by eminent domain, it shall dismiss
the action as to that property. If the court determines that the plaintiff
has the right to acquire defendant's property by eminent domain, it shall
enter an interlocutory order to that effect.

(b) If the court determines that a preliminary objection other
than one governed by paragraph -{a} is meritorious, the court shall make
an ofder appropriate to the objection and disposing of it in a just and
equitable manner, including, but without limitatién thereto,

(1) a disposition consistent with the disposition of



14

15

16

17

18

19

20

21

22

23

24

25

26

a7

28

A

30

Dec. 1972 - p, 5.32
like objections asserted in other civil actions;

{2) dismissal of the action, in whole or in part, 1f sub-
stantial or irreparable injury has been incurred or would other~
wige be incurred by the defendant:

(3) directions to the plaintiff to take designated corrective
or remedial action at. prescribed by the court, including, where
appropriate, the adoption of a new or. aménded condemnation
authorization, within a specified pericd of time;

(4) a determination to the effect that the failure or omission
constituting fhe basis of the objection was the result of excus-
able mistake, inadvertence, or surprise and did not substan‘cié113,r
prejudice the defendant in any material respect.

(c¢) In addition to any other reguirements of an order sustaining
a preliminary objection, the court may in the interest of justice require
the plaintiff to pay to the defendant all or part of the reasonable liti-

gation expenses necessarily incurred by the defendant because of the

plaintiff's failure or omission constituting the basis of the objection.
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An award of litigation expenses under this paragraph shall be included
in the order if the court finds that the plaintiff acted or failed to act
without substantlal justification.

Comment

Section 511 provides a flexible range of dispositions that can be
orderad by the court upon sustaining objections pleaded by the defendant.
While it is probably true that the court, in most states, would have
power under existing rules or codes of civil procedure to make most,
if not all, of the orders here described, it seems appropriate to spell
out the authority of the court in this regard in order to avoid any pre-
emptive or restrictive interpretation. |

Subsection {a} requires a dismissal when it is decided that
plaintiff does not have the right to take the defendant's property, in
whole or in part. If the complaint alleges altemative grounds for the
taking, a determinatioﬁ of the insufficiency of one ground would not
preclude a finding that the right to fake exists as to the other. A
dismissal may extend only to part of the defendant's property, if the
court determines that ﬁlaintiff has the right to take the rest.

Since a dismissal, whether in whole or in part, may significantly
affect the public improvement project, it is declared to be immediately
appealable. On the other hand, a determination that the plaintiff has
the right to condemn defendant's property is declared to be an inter-
locutory judgment. Review must therefore await the conclusion of the

action, except to the extent that interlocutory review may be available
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in the adopting state unde_r other provisions of law.

Subsection (b} confers broad discretionary authority upon the
court to make just and appropriate dispositions of preliminary objections
asserted by the defendant. The disposition, however, must be "appro-
priate" to the objection asserted. Pleading defects, for exampie, would
ordinarily call for a disposition under paragraph (1), as in other civil
actions. An objection that the plaintiff had failed to adopt a condem-
nation authorization (as required by section 309) or had failed to engage
in preliminary negotiations‘for acquisition of the property by purchase
{as required by section 306) might call for a different disposition: Under
circumstances showing extreme prejudice, a dismissal under paragraph
(2} would be possible; more often, a corrective order under paragraph (3},
requiring the cmitted step to be taken within 2 specified period of time
on pain of dismissal for failure to do so, would be indicated. In still
other cases, the court might conclude that the omission was excusable
under paragraph {4}. The choice of dispésition, under this section, is
left to the court's sound discretion in light of all of the circumstances
of the case.

Subsection (c) authorizes the court to award the defendant all
or a part of his litigation expenses in conjunction wit.h an order sus-
taining an objection, where justice requires. The award is mandatory,
however, if the court finds that the plaintiff acted, or failed to act,
'without substantial justification." The term, "substantial justification,”

permits the plaintiff to show that it acted reasonably and in good faith
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in failing to take the action in question. For example, the plaintiff may
have concluded, on the basis of information available to it, that a pre-
liminary purchase offer was not required because the case was apparently
within the provisions of section 308.

The term "litigation expenses" as used in subsection (¢} includes
reasonable costs and expenses, including attorney's fees and appraisal
or engineering fees, necessarily incurred by the defendant. See the

definition of this term in section 103(7).



